
D o w .  L O H N E S  & A L B E R T S O N ,  p L L c  0 R I GI MAL 
A T T O R N E Y 5  A T  I A W  

DAVID E. M I L L S  W A S H I N G T O N ,  D . C .  

March 28, 2003 RECEIVED 
VIA HAND DELIVERY 

MAR ‘1 f i  2003 E i: I ,.’< ’; , . . , , , , . Ms. Marlene H.  Dortch i I, r:. L- ’”$a 
Secretary iEmM MUNIC4IIOHS w)MMSUOfd 

OFFICE of lME SECRETW Federal Communications Commission 
Thc Portals 
445 12th Strcct, S.W. 
Washington, D.C. 20554 

Rc: Ex Ptzrte 
CG Docket No. 02-278 and CC Docket No. 92-90 
Rules and Regulations Implementing the Telephone Consumer Protection 
A c t  of 1991 

Dear Ms. Dortch: 

On March 27, 2003, Alexandcr Netchvolodoff, Senior Vice President of Public Policy for 
Cox Enlerprises, Inc. (“Cox”), David Mills and To-Quyen Truong, counsel for Cox, met with 
Bureau Chief Dane Snowden, Deputy Bureau Chief Margaret Egler, and Acting Division Chief 
Richard Smitli of tlic Consumer and Governmental Affairs Bureau. At this meeting, we 
discussed the arguments set forth in  Cox’s Comments in the above-referenced proceeding, 
focusing on issues of potential coninion carrier liability. A copy of certain litigation pleadings 
provided at the mccting is attached hereto. 

The participants also discussed a state court action that alleges common carrier liability 
under tlic Tclephone Consunier Protection Act (“TCPA”). As requested by the staff, attached 
hereto is a copy of the state court’s order and minutes, which stay the case until July 8, 2003, and 
require an updated case management (status) report on the FCC proceeding and pending federal 
case. 

As discussed in Cox’s Colnmcnts and at the meeting. common carriers whose customers 
might engagc in fax advertising cannot and must not be subject to TCPA liability unless (a) they 
step out of their traditional role of providing telecommunications services and engage in control 
over the content or dcstination of prohibited facsimile advertisements (e.g., by developing fax 
lists 01. preparing ad content), or (b) they are given official notice (from the Commission or a 
court) that their facilities are being used illegally under the TCPA, have reason to believe such 
conduct will continue, and fail to take appropriate action. Otherwise, application of a lower 
standard would force common carriers into the role of “electronic censors” with enormous, and 
ob\ ious, negative implications for consumers and telephone competition. For example, a 
common carrier receiving a complaint about any individual or small business (not just about a 
Tax broadcaster) sending an unsolicited fax ad could be obligated to investigate, make factual and 
legal determinarions, and, perhaps, terminate service for the individual or business merely to c, + / 
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avoid exposure to TCPA liability. This is not the design o f  the TCPA and would undermine the 
fundamental and critical rolc of common carriers in the United States. 

Pursuant to Section 1.1206(b) of the Commission’s rules, an original and one copy ofthis 
letter and enclosure are being submitted to the Secretary’s office for the above-captioned docket, 
and a copy is being provided to the meeting attendees. Pursuant to the Commission’s Notice of 
Proposed Rule,naking in this proceeding, four copies also are being provided to Kelli Farmer. 
Should there be any  questions regarding this filing, please contact the undersigned. 

Respcctfully submitted, 

J 
David E. Mills 

cc: Dane Snowden 
Margaret Eyler 
Richard Smith 
Kelli Farmer (4 copies) 
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Barry R.  Himmelstein (Shtc  Bar No. 1577363 
Christopher K .  Letin$ (Slate Bar No. 210325) 
LIEFF, CABRASER, H E I M A N N  & BEiRNSTEIN. 
Enibarcadero Center West :?'..,, . 
275 Battery Street. 30th Floor . h >  ;), ;; .,. .,: - L E 9 ? . l I . ,  r, 

w . - i  l l i ' , ! , , . ,  ;-,;, ' ,. "' . : < ,.- . ,. ,, ;, San Francisco, CA 941 I 1  -3339 
Telephone: (4 IS) 956- IO00 
Facsimile: (415) 956-1008 

Attorneys for PlaintilT I I 
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UNlTED STATES DISTRICT COURT 

NORTHERA DISlRICT OF CALIFORNIA 
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jurisdiction by the California courts pcnnissiblc under traditional notions of Fair play and 

substantial justice. 

6. This Cour~ has personal jurisdicfion over American Bcncht Mortgaye, I I K .  

bccausc i t  is a California corporation which has its principal place of business in Aliso Vicjo, 

CaliCornia, docs extensivc busincss in California, has sufficient minimum conlacts with 

California, and ofhenvise intentionally avails itself of the markets in California through the 

promolion, iiiarlieting, sale, and distribution of producis and services in California to render tlic 





coursc of conduct may bc latrly attribumi to him. 

17. Fax.coni's tnissiqn I ias been "to revolutionizc the fx broadcasting industry 

by building tlic world's largest yeographic fax number database." To this cnd, "Fax.com 

purchases fax numbers and other data from hundreds ofsources a l l  over the world". and has 

developed i t s  own exclusive fax number database by using compulcrs and automated dialing 

equipment lo constantly search for and collect "undiscovered" fax nunibcrs. 

IS.  I;au.cotii has also partnered with TliinkTanh Holdings LLC and Cox 

Business S e n i c e s  to lhclp expand i t s  fax broadcasting business. Cox Business Senices provides 

t a l  coni \vitIi a "fiber optic-bascd broadband network" that "deltvers a range ofad\ .ancd 

COti i i i i i i i i icaIioi is scixices. iticluding Iiigll-speed lntcnist access. local and long distance 1clcp11o11c. 

and x! \ .a i iccd \.oicc and (1;it;i traiispon solutions fot- coinpanics ori111 sizes 
.. 

IT Tnda!. I - ~ ~ t \ ~ c o n i  is tlic o\\ ncr o f  11ic 7 \o r ld ' s  1;lrgcst d:i[ahJsc 0 1 '  la\ 

Iitiln!icrs". ; I  il:itaba.;e h;i1 "c\cccd[sl 30 i i i i l l ioii f;i\ tiutiihct~s" froin acrosz tllc I ' n i r d  S1.11cs 

C J I ; I I L I ~ C , I  1)) 1cicalir)ii. I :sing I J \  c o n ' s  C i ~ t ~ ~ h ~ s c .  cuiloliicrs (11 lF:i\.coll1 tila! ~ I ( J . I ~ < J < I  LIici:' 

: I ~ \ C I I I ~ C I ~ ~ L ~ I I I  h! " I L i d i t i s .  Zip C.~dc .  \Ictrr. \rc'i. \rc:i Code. C'oui~r!. St;lrc c ) I  ilii ,  ci1111rc ! 5 

i:d\ . iLi i i i  i t i \  1ittiiitxi.s aiw d \ c t n i ~ ~ ~ I  rL) I I L  IIIC i i ioh1 c ~ ~ I i i I ~ I c \ c  scl oI'cLllri.ctil i ~ n i l  IIC\! <.I\ 

http://Fax.com
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" H u m  office busiricsscs are thc wave of h e  future, and Fa?c.com is offerins faxing I 
scrvices with an case and low cost you won't find from any other conlpnny. Usc i t  
re_rularly to build your business and increase your income!" 

I 

like the big boys." I 
"Fax broadcasting is so effective and so inexpensive, it allows anyone lo markct I 

I 

http://Fa?c.com
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claims of the entirc Plaintiff Class, in  t ha t  Plaintiff and absent PlaintiffClass nicinbers each 

rcceived one or more unsolicited advertisements from defendant Fax.com through their lelephonc 

I'xsimilc niacliines. 

5 3 .  Common Questions of Fact and Law (Fed. R .  Civ. P. 23(a)(2) and (h) (3) ) :  

Tlic questions of  fact and law conimon to the Plaintiff Class predominate ovcr questions which 

may affect individual members, and include the following: 

h'hethcr Defendants used a tclcphone facsimile machine, computer or other device 

to send an unsolicited advertisement io a telephone facsimile machine; 

Whether Defendants' use of a telephone facsimile macliinr, coinpurer or othcr 

de\ ice to send an  unsolicited advertisement to a telcphoiie f ~ s i i n i l e  rnachinc 

\ ioldtcd the  Tclepiionc Consumer Protection Act. 47 C.S C .  $ 217(b11 I NC). 

Li 'hct l isr Dcl'cndanrs Fa\.com. Kcvin Kiitz.  ; i n d  Co., Busiiicss Scri ices' (in 

hi-oLidcnstiiig 01 i ~ ~ i ~ o l i ~ i t c d  13\ xI\~er~iscins~i ts  \ \ J S  \\ 11Ihil 01- h o \ \  1112. 

L\'licllici l ' l ~ i ~ i t i l ~ l ~ ~ ~ i i d  [ l i t  Plainlil'fCILiss arc cnritlcd I O  S ~ ; I I ~ I I ~ I ~ >  .imI O I ~  t ~ ~ c l ) l  

http://Fa\.com




\I'hcilier Dcfcndam Class niernhers used or employed Far.com's fax broadcastill:: 

services; 

Whctllcr L3cTendani Class mcmhcrs used a tclephoiic facsimile machilie, conipulel' 

or oilier device IO send an unsoliciled advertisement 10 ;I relephone facsimile 
machine; 

Whelhcr Derciidant Class mcnibcrs' usc o f  a telephone facsimile niacliirie, 

cornpurer or olhcr d c \ x ~  IO scAd an unsolicilcd ;Id\:ertisctiicii~ l o  :I 1cIeplio11c 

facsiinilc macl~ine \,iolaled t h e  Telephoiic Consunier Prolection Act. 47 U.S.C. 4 
- 1 3 -  
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Whether members 0 1  lhc D e h d a m  Class obtained thc cxprcss permission or 

invitation rrom Plaintifrand nicnibcrs of thc Plainti f f  Class to fax advertiscmcnts 

Io their teleplionc facsimile niachinc; 

Wlicthcr Defcndanr Class tncmbers are liable to Plaintiff and members of [ l ie  

Plainti f f  Class for statutory damaxes as provided by  47 U.S.C. $ 227(b)(3); 

Whehcr  Dcfendaiit Class nicinhers engaged in unlawful or  unlhir business 

practices and JCIS  within the nicariinS of  Califoinicl Business R. Professions Cod? 

$$ I7700 et seq.; atid 

b ' h e ~ l i r r  P13tiiiiITand nietiil)crs o1'11ie PlaiiittflClass are cnritled lo a pc.rnianciii 

I i i jLinctioi i  c t i j o i n i ~ i ~  Dc td : i i i 1 s  ~ n d  iiicnibcrs of 11ic Dcfcr1d;inl Class Vfroii1 

con i i i i i i i nz  IC) ctig.tsc i i i  ttiiI.t\i 1 1 1  or u t i i~ i i r  bustticss prxr tccs and .icis. 

i,: ~\dcqii . icv o f  l < ~ ~ l i i c s < i ~ ~ ~  ( FcJ. R C i \ .  P. 23[:1)(4)) l l c IC t i~ I . t i i i  





or paper and inkjet cartridsc use or laser printer toner. PlaintifTpresenlly estimates the cost of 

tl iesc supplies at SO. I O  for C;ICII 0111: papc, unsolicited fax advcrtiscmcnt received. Defcndant 

Fax.corn boasts or  sending approximately 3 million such unsolicited faxes per day. Accordingly, 

such damages equal approximately S300,OOO per'day, 53 rnillioil per month, and SI09 million per 

year. 

74. Tlie TCPA was enacted 10 protect the right of privacy of Plaintiff and t l i c  

I Plainritf Class. l-li1: conducl ;~lleged lierein const i tutes a highly offensive intrusion into l l lc  lioines 
I 

and busii icsses of Plaintiff and [ l ie  Plainriff Class. and violates h e  rig111 of pr iucy of Plaintiff mid I 
! 

tlie Plainliff Class ! 

".Ad\ crrisiiig I r i j t i r ~ >  ' ' \ \ i t l i i i i  tlic nicsrltrig ofs1~11dard-ibm1 Con~mcrc~al  Generul Liabil~ty o r  

~'[~111~~rcIiciisi \ .1:  G c i i c r ~ ~  l ~ i ~ l i i l i l >  IiisurJiicc IpuIIcii's ini i l l i i taind by most huslncsscs. i l i c l d n y  

I l l c l l l i J ~ l E  Of I h C  ~ ~ ~ ~ ~ 1 1 ~ 1 J I l ~  ( ' I J S S  

Tlic dmiaycs souylit lierein arise from these ~ i o l a t ~ o ~ i s .  and constilute 
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5. A pcmiancnt injunction enjoining Dcfendanls and lllc Defcndant Class  

from engaging i n  the unlawfiil and upfair acts and practices described abovc; 

6 .  An ordcr imposing a constructive trust upon all monies and asscts 

Dcfcndants Fax.com and Kcvin Karz haye  acquired from the Defendant Class as a result of their 

unlawful and unfair acts and practices; 

7.  An ordcr imposinl: a constructive tnist upon a l l  inonics and assets 

Dcfendnnr Cox Business Scrvices has acquired from Defendant Fclx.com as a result o l the i r  

unla\i f t i l  and unfair XIS and pracrices; 

S .  An order requiring l l ie  reitirn o f  Ihudulently transferred assers to financial 

instiluiions locatcd \\,i iI i in tlic Linircll SILII~S. and [ l ie  idsnrificatioii of sucll institiitions and 

;1cco LI  I1 1s. 

' I  
'-I i 

http://Fclx.com


JURY D E M A N D  

Plaintiff hereby dernavds a trial by jury 011 all claims so triahlc 

Dated: A u y s t  22, 2002 Respectfully submitted. 

Barry R. Himinelstein (State Bar No.  157736) 
Christopher K.  Leung (State Bar No. 210325) 
LIEFF. CABRASER, H E l M A N U  K 

Eiiibarcadero Cenier LVest 
273  Barrery Srrcst. 30th Flooi 
San Francisco. Cal i lomiJ 041 I 1-3011'1 
Trlcplioiie: ( 4  I 5  1 050- I000 
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